STATE QF MICHIGAN

IN THE SUPREME COURT

PEOPLL OF THE STATE OF MICIHGAN, Supreme Cowrt No. 151843

PLAINTIFFS-APPELLANTS

Court of Appeals No. 318560

-V5-
Lower Court No, 13-15693-FH
FLOYD PHILLIP ALLEN, 8ih Judicial Circuit Ionia County
DEFENDANT-APPELLEE.
!
Linus B. Banghart-Linn {P-73230) John W. Ujlaky (P-27a60)
Assisiant Altomey Gencral Altomey for the Defendant-Appellee
Attorney for Plaintif(s-Appeltanis 3721 West Michigan Avenuo
Crimninal Appellate Divisien Suite 304
P.(3, Box 30217 Lansing, Michigan 439t7
Lansing, Michigan 43909 Telephone: (517) 323-193%
(517) 3734875 Facsimile: (517) 323-0904

DEFENDANT-APPELLEE, FLOYD PHILLIP ALLEN'S,
BRIEF ON APPEAL

* # % QORAL ARGUMENT REQUESTED #* % #

Respectfully Submiited,

John W. Ujlaky (P-27660)

Atcorney for the Defendant-Appcllant
3721 West Michigan Avenue

Suite 304

Lansing, Michigan 48917
Telephone: (517) 323-1939
Facsimile: (317) 323-0904

Wd 90:25:2T 9T02/.2/T DS Aq dIAIFOTY



BRIEF ON APPEAL
BY DEFENDANT-APPELLEE, FLOYD PHILLIP ALLEN

TABLE OF CONTENTS

Page
INDEXOF AUTHORITIES . ... ... .. ... ... . ... ... . ... ... iii
JURISDICTIONAL STATEMENT: ................... . ... v
QUESTION PRESENTED FORREVIEW . ... ................. ... ... . v
STATEMENT FACTS
ARGUMENT ... ... e 2
. THE SECOND-OFFENSE HABFIUAL OFFENDER ENIIANCEMENT
SET FORTH UNDER MCL §769.10 MAY NOT BE APPLIED TO THE
SENTENCE PRESCRIBED UNDER MCE, 828.72€1)(B) ... ...... . .. .. 2

RELIEF SOUGHT

-------------------------------------------

Wd 90:25:2T 9T02/.2/T DS Aq dIAIFOTY



INDEX OF AUTIIORITIES

Pages
CASES
Deiroit Police Qfficers Ass'n v Deroit, 391 Mich 33, 65; 214 NW2q B03 (1974) . .. . . . 6
People v Alfen, __ Mich App___ ; __ NW2d (2015 (Docket No. 318560,
ssued April 30, 2015} .. ... L. iv, 1
Feople v Anstey, 476 Mich 436, 442: 719 NW2d 579 2006) ... .. .. ... . ... . 2
People v Bewersdorf, 438 Mich 55; 475 NW2d 231 (1991) .. ... ... ... ... ... . 5-6
People v Brown, 186 Mich App 350; 463 NW2d 491 (19%0) . .. ... ... ... ... . 3-6
People v Eifola, 179 Mich App 315; 445 NW2d 490 (1989} .. ... ... ... ... 3-5
People v Fetterley, 229 Mich App 511; 583 NW2d (1998) . ... ... ....... 2, 45,7
People v Hegwood, 465 Mich 432, 436; 636 NW2d 127 (2000) .. .. ... ..... . 2
People v Houston, 473 Mich 399, 403; 702 NW2d 530 (2005) . ... ... ... ... ... 2
People v Lynch, 199 Mich App 422; 502 NW2d 345 (1993) ... .. ......... . 5-6
STATUTES
MCL 828.720(0)(a) . .. ... ... . . 3,5
MCLS2B.729(0(0) .. ... ... iv-v, 2-3, 5
MCL §333.7413(2) .. ... 4
MCL 8769.10 . . ... iv-v, 1-3, 5
MCL §769.1000Ma) . . . ..o . w, 3
MCL 8769.11(10G) ... .. o 4
COURT RULES
MCR 7.203(A)(1) . . .o e 1
MCR7204(AH2) . .. 1
MCR 7.302(BH3) . . . . o 6-7

il

Wd 90:25:2T 9T02/.2/T DS Aq dIAIFOTY



JURISDICTIONAL STATEMENT

The People, Plaintiffs-Appellants, sought Leave to Appeal from the published Opinion of
the Michigan Court of Appeals daled April 30, 2015, which granted Mr. Allen a Re-Sentencing
because "defendant’s sentence should not have been enhanced under MCL §769.10(1){a) wherc
that slatute directly conflicts with the sentencing enhancement provision contained in MCL
§28.729(1) (b}, Because , MCL §28.729(1){b) is more specific, it is controlling and defendant’s
maximum prison sentence should not have exceeded seven years." Peaple v Allen, ____ Mich
App_ ;_ NW2d _ _ (2015} (Docket No. 318560, 13, issued April 30, 2015).

In an Order dated November 4, 2015, the Michigan Supreme Court considered the judgment
of the Court of Appeals and granted Leave to Appeal. The Court directed the parties to address
"whether the second-offense habitual offender enhancement sct forth under MCL §769.10 may

be applicd to the sentence prescribed under MCL, §28.729(1)(h).

iv
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QUESTION PRESENTED FOR REVIEW

I.  WHETHER THE SECOND-OFFENSE HABITUAL OFFFENDER
ENHANCEMENT SET FORTH UNDER MCI. §769.10 MAY BE APPLIED
TG THE SENTENCLE PRESCRIBED UNDER MCL §28.72%(1)(B)?

THE TRIAL COURT DID NOT ANSWER TI1IS QULSTION.

PLAINTIFFS-ATPELLANTS ANSWERED THIS QUESTION, "NO".

DEFENDANT-APPELLEE ANSWERED THIS QUESTION, "YES".

THE COURT OF APPEALS ANSWERED THIS QUESTION, "YLS".

THE SUPREME COURT: GRANTED LEAVE TO APPEAL

TFOR CONSIDERATION OF TIIIS ISSUE
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STATEMENT FACTS

In this mattcr, Defendant-Appellee, Floyd Phillip Allen, claimed an Appeal hy Right,
pursuant to MCR 7.203(A)(1) and MCR 7.204(A){2), from the jury trial conviction and
Judgment of Senlence entered in the Circuit Court for the Counly of lonia, State of Michigan,
pet the Honorable David A. Hoort.

The one-day jury trial was conducted on June 26, 2013. Mr. Allen was found guilty of
Failing to Register, 2nd Offense {Tr, 1 and 228-229), In addilion, ai sentencing on Oclober 1,
2013, Mr. Alfen was determined to be a 2nd Felony Habitwal Offender, MCL §769.10 (Sent,
6-7 and Judgment of Sentence}.

Mr. Allen sought to have ihe Court of Appeals reverse his conviction, vacate his sentence,

and remand this matter back to the trial court for a new trial. In support for the relicf he sought,

Mr. Allen asserted six issues, one of which was the following:

"TV. MR. ALLEN IS ENTITLED TO A RE-SENTENCING BECAUSE THE TRIAL
COURT ERRED BY ENIANCING HIS SENTENCE UNDER BOTH THE
HABITUAL OFFENDER STATUTE AND THE SORA VIOLATION SECOND
OFFENDER STATUTE"

In its published Opinion, Peaple v Ailen, __ Mich App __: _ Nwa2d _ {2015) (Docket
No. 318560, 13, issued April 30, 2015), the Court of Appeals agrced, Opinion, 12:

“"Where there is a conflict [between sentencing schemes], the specific
enhancement statule will prevail 10 the exclusion of the general cne.’ Peaple
v Brown, 186 Mich App 350, 356; 463 NW2d 491 (1990). Ilere, because
MCL 28.729(1){b} is more specific—i.c. it applies specifically to SORA
convictions whereas MCL 769.10(1}a) applies to convictions in general —it
is controlling and defendant’s maximum prison senience should not have

exceeded seven years."
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ARGUMENT

1. THE SECOND-OFFENSE HABITUAL OFFENDER ENHANCEMENT SET
FORTH UNDER MCL §769.10 MAY NOT BE APPLIED TO THE SENTENCE
PRESCRIBED UNDER MCL §28.729(1)(B)

PRESERVATION OF ISSUE:

This issue was preserved for review by way the Supreme Court’s Order dated November
4, 2015, that considered the judgment of the Court of Appeals and granted Leave to Appceat. The
Caurt directed the parties to address "whether the sccond-offense habitual olfender enhancement

set forth under MCL §769.10 may be applied to the sentence prescribed under MCL
$28,729(1){b).

STANDARD OF REVIEW:

Whether a statute has been properly applied is revicwed de aovo, People v Hegwood, 465
Mich 432, 436; 636 NW2d 127 {2001). Questions of statutory intcrpretation or consiruction is

reviewed de novo, People v Anstey, 476 Mich 436, 442; 719 NW2d 579 (2006) and People v

Houstfon, 473 Mich 399, 403: 702 NW2d 530 (2005).
People v Fetterly, 229 Mich App 511; 583 NW2d 199 (1993);

"Provided permissible factors are considered, appellate review of sentencing
dcterminations is limited to whether the sentencing court abused iis discretion. People
v Odendahi, 200 Mich App 539, 540-541; 505 NW2d 16 (1993). However, we review

questions of statutory interpretation de novo. People v Thomas, 438 Mich 448, 452; 475
NW2d 288 (1991)."
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DISCUSSION:

Here, Mr. Allen was charged (Information) with: Failing to Comply with SORA, MCL
§28.729(1)(a), a 4 year maximum felony offense; Second Offense Notice, MCL §28,729(1){b),
for having been previously convicted of Failing to Comply with SORA, making it a 7 year
maximum felony offense; and for being a 2nd Felony Habitual Offender, MCL §769. 10, causing
the maximum sentencc to be raised to "One and one-half times the maximum seatenice on
primary offense or a lesser term." to 10.5 years.

The trial courl elevated the 7 year maximum of the Failure to Comply Second Offense
Notice by onc and one-half times per MCL §769.10 to a maximum sentence of 126 months {ten
and one-half years) {(Judgment of Sentence and Scni, 7). Mr. Allen submitted ihat such
senlencing was invelid, unlawful, and wholly improper.

The question presented was whether it was lawlul for a trial courl to impose enhanced
senlences with hoth a 2nd offense Failure to Repgister, per MCIL. §28.72%{1)(b), and for being
a 2nd Felony Habitual Offender, MCL §769.10.

The statule wnder which Mr. Allen was convicted, MCIL, §28.729(1)(a), provides for a
maximum penalty of 4 years in prison. With it being a 2nd offense, MCL §28.729(1)(b), the
maximum penalty was clevated to 7 years. The trial court imposed a 2nd Felony Ilabitual
Offender, MCL §769.10, which increased the maximum penalty by 50%. It purporiedly
increased his maximum penalty from 7 years to 10.5 years.

The answer to the question presented is based on People v Eilole, 179 Mich App 315; 445
NW2d 490 (1989): it depends. In Eilola, supra, the Defendant’s

- - « prior retail fraud conviction was used to enhance defendant’s present conviction
to first-degree retail fraud, but was not used to establish defendant’s status as a habitual
offender. Rather, six other prior felony convictions were used under the habitual

offender notice lo establish defendant’s status as a fourth-offense habitual offender,
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Consequently, there was no error when the trial court enhanced defendant’s sentence

under both the retail fraud and habitual offender statutes. "

Eifola, supra, was definitively refincd in People v Fetterley, 229 Mich App 511; 583 NW2d
1998). In Fetterly, supra, the Defendant argued that the trial court erred by cnhancing his
sentences under both the habitval offender provisions, MCL §769.11¢1)(a), and the conlrolled
substance provisions of the Public Health Code, MCL §333.7413(2). By enhancing under both
statutes, the trial court imposed sentences that guadrupled the origimzl maximum sentences for
the underlying offenses. The Court concluded that the Legislature did not intend that 3 scntence

for a subsequent drug offense be quadrupled by enhancement under hoth enhancement

provisions, and we therefore remand for resentencing,
The Fetterly, supra, 540-541, Court held:

“Consistent with the cases discussed above, we conclude (hat the Eegislature did nol
intend that sentences for subsequent controlled substance offenses be quadrupled by
enhancement under boih the habilual offender provisions and the controlled substance
enhancement provision, A careful reading of the cases reveals three comsistent
principles. Where 2 defendant is subject to scntence enhancement under the conteolled
substance provisions, the sentence may not be doubly enhanced uader the habitual
oftender provisions. Edmonds; Efmore. Where a defendant commits a controlled
substances offense, but is not subject to the enhancement provisions of the Public Health
Code because, although the defendant is an habitual offender, there are no prior
controlled substance offenses, enhancement under the habitual offender Provisions is
pormitted. Frankiing Primer. Where the logislative scheme pertaining to the underlying
offenses elevates the offense, rather than ephances the punishment, on the hasis of prior
convictions, both the elevaticn of the offensc and the enhancement of the penalty under

the habitual offender provisions is permitted. Brown; Eiloia; Lynch; Bewersdorf. "
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In the instant case, Mr, Allen was charged (Information) with: Failing to Comply with
SORA, MCL §28.729(1}a), a 4 year maximum felony offense; Second Offense Notice, MCL
§28.728(1)(h}, for having been previously convicted of Failing to Comply with SORA, made
it a 7 year maximum felony offense; and, for being a 2nd Felony Habitual Offender, MCL
§769.10. It caused Mr. Allen’s maximum sentence of 7 years to be raised by "One and one-half
limes the maximum sentence on primary offense or a lesser term.” to 10.5 YCArs.

The trial court’s imposition of 2 maxinwum sentence of 10.5 years was predicated on Mr.
Allen having a prior felony conviction {Information), which was for Failing to Comply with
SORA (Infermation: HABITUAL ORRENDER - SECOND OFFENSE NOTICE). Mr. Allen
contends that because he was subject to sentence enhancement under the SORA Registration Act,
his sentence could not also be enhanced under the habitual offender Provisions.

In other words, had some other prior felony conviction (other than the previous
conviction for Failing to Comply with SORA) been used to cliarge Mr. Allen as a 2nd
Felony Habitual Offender, he could have been sentenced to a maximum of 10.5 YCars.

Mr. Allen contends that the Legislature did not intend that a senience for a subsequent
SORA violation be enhanced under both the habitual offender provisions and the SORA
enhancement provision, Therefore, Mr, Allen could have been Icgally sentenced 10 a maximum
of 10.5 years, under MCL §769.10,

Admittedly, the prosecution’s arguments have some validity under certain eircumstances.
If the prosccution had relied wpon a different prior (underlying) felony conviction, aside from
the prior failure to comply with SORA {which elevated both the undertying oflense to a 2nd
Offense and the sentence maximum from four ycars to seven years {Information)), then the
prosecution would have a valid argument. Tt is the facts of the inslant case and how the
prosecution chose to procced that distinguishes i1, Fetterly, supra, Eilofa, supra, People v
Brown, 186 Mich App 350; 463 NW2d 491 {1990), from Peopie v Bewersdorf, 438 Mich 55;

475 NW2d 231 (1991) and Peopie v Lyach, 199 Mich App 422; 502 NW2d 345 (1993).
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As an aside, the People, Plaintiffs-Appellants, asserted threc grounds that warranted Leave
to Appeal. All ihree grounds asserled were misapplied to the lacts of this case,

First, per, MCR 7.302(BH3), the Court of Appeals decision conflicted with a Michigan
Supreme Court’s decision in People v Bewersdorf, 438 Mich 55; 475 NW2d 231 (1991).
However, the People, Plaintiffs-Appellants’, proposition was unfounded. "[S]tatutes which may
appear to conflict are to be read together and reconciled, if possible,” (Emphasis added)
Bewersdorf, supra, 68, citing Detroit Police Officers Ass'n v Deirait, 391 Mich 33, 65; 2i4
NW2d 803 (1974). Here, the Legislature did not infend that a sentence for a subsequent (or
second) SORA viclation be enhanced under both the SORA enhancement provision and the
habitual offender provisions,

Second, the People, Plaintiffs-Appellants, claimed, per "MCR 7.302(BX{5), becausc ‘the
decision conflicts with . . . [other] decisonsls] of the Court of Appeals,” namely People v
Lynch, 199 Mich App 422; 502 NW2d 345 (1993) . . . People v Brown, 186 Mich App 350;
463 NW2d 491 {1990)." Agsin, such an assertion is misplaced as Mr. Allen was subject to
scntence enhancement under the SORA Registration Act, his seatence could not also be enhanced
under the habitual offender provisions. In other words, if some other prior felony conviction
{other than the previous conviction for Failing to Comply with SORA) had been used to
charge Mr. Allen as a 2nd Felony Habitual Offender, he could have been sentenced under
both enhancements.

Further, query, how can the decision in the instant case be in conflict with a case it relicd
on a8 basis for its decision? Brows, supra, was relied on by the Court of Appeals in its

published Opinion, 12:
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"'"Where there is a conflict [between sentencing schemes), the specific
cnhancement statute will prevail to the exclusion of the general one.’ People
v Brown, 186 Mich App 350, 356; 463 NW2d 491 (1990). Here, becausc
MCL 28.729(1)(b} is more specific — i.e. it applies specifically to SORA
convictions whercas MCL 769.10(1)(a) applies to convicticns in general — it
is controlling and defendant’s maximum prison sentence should nol have

exceeded seven years,”

Moreover, the instant case was completely consistent with People v Fetterley, 229 Mich App

JlE; 583 NW2d {1998):

“Consistent with the cases discussed abuve, we conclude that the Legislature
did not intend that sentences for subsequent controlled substance offenses be
quadrupled by cnhancement under both the habitual offender provisions and
the controlled substance enhancement provision. A careful reading of the cases
reveals three consistent principles. Where a defendant is subject to sentence
enhancement under the controlled substance provisions, the sentence may noi

be doubly enhanced under the habitual offender provisions, "

Lastly, the People, Plaintiffs-Appellants’ claimed, per MCR 7.302(B)(5), because "thc
decision is clearly erroneous and will cause material injustice.” Again, such an assertion is
misplacced because Mr. Allen was paroled on March 24, 2015, and his parole supervision will
end on June 24, 2016 (MDOC: OTIS}). Thus, this ground claimed by the People, Plaintiffs-

Appellants’, is, in reality, moot.

RELIEF SOUGHT

WIIEREFORE, Mr. Allen prays this Honorable Court: Affirm the Opinicn of the Michigan
Court of Appeals; and grant unto him any other or further relief 10 which he may be found to

be entilled in the interesi of justice, equily, and good conscience.

Wd 90:25:2T 9T02/.2/T DS Aq dIAIFOTY



Respectfully submiued,

Dated: November 2 7 2015

T

John W, Qﬂak/y (P-27660)
Atlorney for Defendant-Appellant
3721 West Michigan Avenue
Suite 304

Lansing, Michigan 48917
Telephone: (517) 323-1939
Facsimile: (517) 323-0904
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